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[FORM OF DECLARANT’S LEGAL OPINION

TO THE ALASKA RAILROAD CORPORATION]

May10, 2004

City of Whittier

Rick Hohnbaum, City Manager

P.O. Box 608

Whittier, Alaska 99693

Alaska Railroad Corporation

Attn:
Phyllis C. Johnson, Esq.


Vice President & General Counsel

327 W. Ship Creek Avenue

P. O. Box 1007500

Anchorage, Alaska 99510-7500


Re:
Whittier Condominium Marina Project

Dear Mr. Hohnbaum and Ms. Johnson:

We have acted as special counsel for Passage Canal Development LLC, an Alaska limited liability company (“Declarant”), in connection with a lease between the City of Whittier ("City"), as Lessor and the Declarant as Lessee ("City Lease") and a proposed Ground Lease between the Alaska Railroad Corporation (“ARRC”), as Lessor, and the Declarant, as Lessee (the “ARRC Lease”), (collectively, the "Lease Documents").  The City Lease concerns tidelands owned by the City within the City of Whittier.  The ARRC Lease concerns lands owned by ARRC within the City of Whittier, adjacent to the Whittier Highway.  The rights of the Declarant under the City Lease and the ARRC Lease will be transferred by the Declarant to the Whittier Marina Condominium Association (the "Association”), as part of the Common Interest Community to be developed by Declarant as a marina condominium project (the “Whittier Marina”).  

We are qualified to practice law in the State of Alaska.  

The purposes of the City Lease and the ARRC Lease are to convey leasehold estates from the City and ARRC, respectively, to the Declarant, to be subsequently assigned to the Association, which Leases shall have a term of thirty-five (35) years, with provision for extension terms in the Lease but not in the ARRC Lease.  

This Opinion Letter is governed by, and shall be interpreted in accordance with, the Legal Opinion Accord (the "Accord") of the ABA Section of Business Law (1991).  As a consequence, it is subject to a number of qualifications, exceptions, definitions, limitations on coverage and other limitations, all as more particularly described in the Accord, and this Opinion Letter should be read in conjunction therewith.  



In rendering these opinions, the limitations of our engagement, especially those related to factual matters as related herein, are noted.  This firm has examined only Alaska cases, statutes, rules and regulations typically applicable to transactions of this type as applied to the facts as related to or assumed by us except as noted herein.  We express no opinion as to the applicability or the effect of the laws of any other jurisdiction.

This opinion is rendered to the City and ARRC in their capacity as Lessors under the City Lease and the ARRC Lease.

A.  Documents and Matters Examined

In this connection, we have examined the following:  

1.
the Corporate Certificate of Declarant (the “Declarant Certificate”), a copy of which is attached hereto as Exhibit 1, including the following appendices to said certificate, which appendices are certified by an Officer of Declarant as being true and correct copies :

(1)
a copy of Declarant’s Articles of Organization, as amended to date, attached to the Declarant Certificate as Appendix A; 

(2)
a copy of the Operating Agreement of the Declarant, as amended to date, attached to the Declarant Certificate as Appendix B;

(3)
a Certificate executed by an Officer of Declarant attesting to the due adoption of a resolution authorizing Declarant to enter into the City Lease and the ARRC Lease, attached to the Declarant Certificate as Appendix C;

(4)
a Certificate of Compliance of the Declarant issued by the State of Alaska Department of Community and Economic Development on April 29, 2004, attached to the Declarant Certificate as Appendix D;  
2.
the Corporate Certificate of the Association (the “Association Certificate”), a copy of which is attached hereto as Exhibit 1, including the following appendices to said certificate, which appendices are certified by an Officer of Declarant as being true and correct copies :

(1)
a copy of the Association’s Articles of Incorporation, as amended to date, attached to the Association Certificate as Appendix A; 

(2)
a copy of the Bylaws of the Association, as amended to date, attached to the Association Certificate as Appendix B;

(3)
a Certificate executed by an Officer of the Association attesting to the due adoption of a resolution authorizing the Association to accept an assignment of and assume the City Lease, ARRC Lease, attached to the Association Certificate as Appendix C;

(4)
a Certificate of Compliance of the Association issued by the State of Alaska Department of Community and Economic Development on April 29, 2004, attached to the Association Certificate as Appendix D;  

(5)
the Rules and Regulations of the Association, as amended to date, attached to the Association Certificate as Appendix E;

3.
Declaration of the Whittier Marina;

4.
Tidelands Lease Agreement with the City of Whittier, as amended; and 


Memorandum of Tidelands Lease Agreement with the City of Whittier 



(collectively, the "City Lease");

5.
ARRC Lease between ARRC and Declarant, and Memorandum of ARRC Lease;

6.
Legal description of the marina property, attached as Exhibit B to the Declaration, including the location and dimensions of marina units, and the marina development plans, including marina unit numbers and allocated interests, as attached as Exhibits C and C-1 to the Declaration;  

7.
Draft Public Offering Statement of the Whittier Marina, dated May ___ 2004;

8.
Draft Marina Management Agreement between the Association and Alaska Recreational Management, Inc, dated May ___, 2004;   

9.
Draft Unit Deed and Sublease Agreement, dated May ___, 2004; 

10.
Letter from ______________, City of Whittier, dated May __, 2004, regarding zoning and land use matters; 

11.
Such other documents, records, proceedings, and matters of law and fact as we have deemed necessary to enable us to render this opinion;

(collectively, the "Transaction Documents").

We have also made other investigations of fact and law, examined such documents, obtained such certificates from officers of Declarant, and done such other things as we have determined necessary to render this opinion.

B.

Assumptions and Qualifications



For the purposes of this opinion, we have assumed the genuineness of all signatures, other than those on behalf of Declarant (whether on originals or copies of documents), the authenticity of all documents submitted to us as originals, the conformity to the originals of all documents submitted to as certified, notarized, conformed, photostatic or telecopied copies thereof and the authenticity of the originals of such documents.  We have also assumed that each of the Documents is a legal, valid and binding obligation of, and is enforceable in accordance with its terms against, each of the parties thereto other than Declarant.  We have further assumed that the Lessors will perform their obligations under the Lease Documents in good faith and will act reasonably and in good faith in taking action, exercising discretion, and making determinations thereunder.  




In addition, this opinion letter is subject to the following assumptions, qualifications, and exceptions:


A. The execution and delivery of the Transaction Documents by the appropriate parties and the due recording and filing of the appropriate Transaction Documents in all places necessary to create and perfect the security interests as provided therein.


B.
Each natural person executing the Transaction Documents is legally competent to do so.


C.
The form of each Transaction Document executed by the Declarant is identical to the unexecuted copies submitted to us on May ___, 2004.


D.
The exercise of any rights or enforcement of any remedies under the Transaction Documents would not be unconscionable, result in a breach of the peace or otherwise be contrary to public policy.


E.
The City and ARRC, respectively, have title to the real property subject to the Lease Documents.


F.
There has not been any mutual mistake of fact or misunderstanding, fraud, duress or undue influence.


G.
No written or oral agreements or understandings among the parties to the Transaction Documents, and no usage of trade or course of prior dealing among such parties exist that would , in either case, define, supplement or qualify the terms of the Transaction Documents.


H.
The accuracy of the matters reflected in the Preliminary Commitment for Title Insurance, First American Title of Alaska, Order No. 04-02817, effective April 22, 2004 (the "Title Report").


I
The effect of the Deed of Trust , recorded December 2, 2003, Serial Number 2003-125538-0, in the amount of  $8,000,000 with Wells Fargo Bank Alaska, N.A. as Beneficiary, Whittier Dock Enterprises, LLC, as Trustor, and First American Title of Alaska as Trustee.



In connection with our representation of the Declarant in this transaction, we have made no independent fact investigation, no on-site inspection, nor any separate legal analysis nor have we expressed any legal opinion on, nor have we been asked to do so with respect to:



1.
Assets, ownership or the use thereof;



2.
Business operations;



3.
Financial statements, condition or circumstances;



4.
Liability, claims or contracts (other than described herein); 



5.
Questions of title respecting real, personal or other property, including the creation, perfection or priority of any lien, encumbrance or security interest.  As to the status of the title of the property herein and the existence of any liens or other material encumbrances upon the property this firm has not conducted any independent title research and this firm has relied upon the information and exceptions as set forth in the Title Report. Further, we have made no independent search of the Central UCC Filing Office and the Anchorage District Recorders Office;



6.
Zoning;



7.
Environmental matters;



8.
Federal securities laws and regulations administered by the Securities and Exchange Commission (other than the Public Utility Holding Company Act of 1935), state "Blue Sky" laws and regulations, and laws and regulations relating to commodity (and other) futures and indices and other similar instruments;



9.
Magnuson-Moss Warranty Act;



10.
Interstate Land Sales Act;



11.
Federal Reserve Board margin regulations;



12.
Pension and employee benefit laws and regulations (e.g., ERISA);



13.
Federal and state antitrust and unfair competition laws and regulations;



14.
Federal and state laws and regulations concerning filing and notice requirements (e.g., Hart-Scott-Rodino and Exon-Florio);



15.
Compliance with fiduciary duty requirements;



16.
Fraudulent transfer and fraudulent conveyance laws;



17.
Federal, state, and local environmental laws and regulations;



18.
Federal, state, and local land use and subdivision laws and regulations;



19.
Federal and state tax laws and regulations;



20.
Federal patent, copyright and trademark, state trademark, and other Federal and state intellectual property laws and regulations;



21.
Federal and state racketeering laws and regulations (e.g., RICO);



22.
Federal, state, and local health and safety laws and regulations (e.g., OSHA);



23.
Federal and state labor laws and regulations;



24.
Federal, state, and local laws, regulations and policies concerning (i) national and local emergency; (ii) possible judicial deference to acts of sovereign states, and (iii) criminal and civil forfeiture laws; 



25.
Americans With Disabilities Act or any comparable state or local law;



26.
Federal, state, and local laws dealing with discrimination; 



27.
Federal, state, and local laws related to the construction or operation of a marina; and



28.
Other Federal and state statutes of general application to the extent they provide for criminal prosecution (e.g. mail fraud and wire fraud statutes).

C.

Opinions

Based upon and subject to the foregoing, and upon such investigation as we have deemed necessary, we are of the opinion that:  

1.
Declarant is duly organized, is authorized to do business in, and is a limited liability company in good standing under the laws of the State of Alaska.  Declarant has full legal right, power, and authority to approve and enter into the transactions described herein.  

2.
The Association is duly organized, is authorized to do business in, and is a not for profit corporation in good standing under the laws of the State of Alaska, which is the state of the Association’s incorporation.  The Association has full legal right, power, and authority to approve and enter into the transactions described herein.  

3.
The Declaration, when recorded will establish and create a legally recognized common interest ownership community and condominium under the Alaska Uniform Common Interest Ownership Act, AS 34.08.010 et seq., for the purposes described in the Declaration, and will be fully binding upon the Declarant, the Association, and individual owners of units (“Unit Owners”).

4.
When the City Lease is assigned to the Association, the Association will be required to comply with each and every term of the City Lease and will be jointly and severally obligated under the City Lease.  Each Unit Owner, upon purchase of a Unit will be required to execute a Unit Deed and Sublease Agreement ("Sublease"), which will obligate such Unit Owner to comply with each and every term of the City Lease.  The Declarant will also be jointly and severally obligated with the Association under the City Lease until such time as Declarant is released from future obligations pursuant to the City Lease.  

5.
When the ARRC Lease is assigned to the Association, the Association will be required to comply with each and every term of the ARRC Lease and will be jointly and severally obligated under the ARRC Lease.  Each Unit Owner, upon purchase of a Unit will be required to execute a Unit Deed and Sublease Agreement ("Sublease"), which will obligate such Unit Owner to comply with each and every term of the ARRC Lease.  The Declarant will also be jointly and severally obligated with the Association under the ARRC Lease until such time as Declarant is released from future obligations pursuant to the City Lease.  

6.
The Lease is, and the ARRC Lease will be, when executed, enforceable in accordance with their terms, subject to the following qualifications:


(a)
bankruptcy, insolvency or other laws relating to the enforcement of creditors’ rights generally;


(b) 
general principles of equity as determined by a court having jurisdiction over the transaction; 


(c)
certain remedies, waivers, and other provisions contained in the Lease and the ARRC Lease may not be enforceable, but such unenforceability will not render the leases invalid as a whole or preclude the judicial enforcement of the leases.

7.
The approval, execution, and delivery of the City Lease, the ARRC Lease, the Memorandum of the City Lease, the Memorandum of ARRC Lease, and the consummation of the transactions therein contemplated will not conflict with or constitute a violation or breach of the Articles of Organization of the Declarant, the Declarant’s Operating Agreement, the Articles of Incorporation of the Association, the Association’s Bylaws, the Association’s Rules and Regulations, the Declaration, the Draft Public Offering Statement, any provision of law, or any applicable or administrative rule or regulation, or any applicable court or administrative decree or order, or any indenture, mortgage, deed of trust, loan agreement, lease, or other material contract, agreement, or instrument to which Declarant or the Association are a party, or which would materially or adversely affect the consummation of the transactions described herein.  

8.
Nothing in the Declaration, the Association’s Bylaws, the Association’s Rules and Regulations, or the Draft Public Offering Statement of the Whittier Marina, conflicts with the terms and conditions of the City Lease or the ARRC Lease.  

9.
The Draft Public Offering Statement is in compliance with Alaska law.

10.
We have no knowledge of any action, suit, proceeding, inquiry, or investigation before or by any court, or before or by any federal, state, or municipal or other governmental authority, pending or threatened against or affecting the Property, the Whittier Marina, the Declarant, or the Association.

11.
Based upon the Declarant Certificate, we have no knowledge of any laws, regulations, requirements, or information, which have not been complied with or might impair, interfere with, or hinder the Declarant’s and/or the Association’s use of the Property described in the Declaration for the purposes described in the Declaration or in the Draft Public Offering Statement, or the Declarant’s sale or marketing to the public of the Marina Units.  

12.
Based upon the letter from __________, City of Whittier, dated May ____, 2004, land use laws and regulations, including any applicable zoning or platting laws, permit the contemplated use of the Property.  

13.
We have no knowledge of any covenants, conditions, or restrictions affecting the Property other than those imposed by the City Lease, the ARRC Lease, and the Declaration, and those disclosed in the Title Report.  

D.

Exclusions

This opinion is solely for the information of the City and ARRC and no one other than the City and ARRC is entitled to rely on this opinion.  We undertake no obligation to advise you of matters covered by this opinion which occur after the date hereof.







Sincerely yours,







Attorneys for Declarant

